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Court of Appeals of the District of Columbia 


No. 6097. 

Milton S. Kronheim, Appellant, 


Angela Roach Carman. 


Supreme Court of the District of Columbia. 


Equity. No. 54951. 
Angela Roach Carman, Plaintiff, 


Richard F. Carman, Jr., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the! following 
papers were filed and proceedings had in the aboVe-entitled 
cause, to wit: 


In the Supreme Court of the District of 
Holding an Equity Court. 

Equity. No. 54951. 

Angela Roach Carman, Plaintiff, 


Columbia, 


Richard F. Carman, Jr., Defendant. 

The President of the United States of America to the 
Marshal of the District of Columbia, Greeting:! 

Whereas, it appearing to the Court that the defendant, 
Richard F. Carman, Jr., is about to leave the District of 
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Columbia and the jurisdiction of this Court and to go to 
parts unknown to the plaintiff, which would tend to the 
great injustice of the plaintiff: 

Therefore, in order to prevent this injustice you are 
herebv commanded without delay to cause said defendant, 
Richard F. Carman, Jr., personally to come before you 
and give security in the sum of One Thousand Dollars that 
the said defendant, Richard F. Carman, Jr., will not go or 
attempt to go beyond the jurisdiction of this Court without 
leave therefrom; and in case the said defendant, Richard 
F. Carman, Jr., shall refuse or fail to give said security, 
then you are to commit him, the said Richard F. Carman, 
Jr., to the Washington Asylum and Jail, there to be kept 
until he shall do it of his own accord; and when you shall 
have taken such security, you will forthwith make return 
of this writ showing how you have executed the same. 

Witness the Honorable Alfred A. Wheat, Chief Justice 
of said Court, this 24" day of October, A. 1). 1932. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk, 

Bv HARRY M. HULL, 

Assistant Clerk. 


October 24, 1932. Arrested as directed the above named 
Richard F. Carman, Jr., and in default of giving Security 
as provided detained him in M. P. No. 3 Station House. 
October 25, 1932. Released the said Richard R. Carman, 
Jr., he giving surety in the sum of $1,000.00 as provided. 

* EDGAR C. SNYDER, 

U. S. Marshal in and for 
the District of Columbia, 

\ By NORMAN L. BOTSFORD, 

Deputy U. S. Marshal. 


[Endorsed:] Writ of lie exc«t. 
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I 

Copy of ne Exeat Bond. j 

i 

i 

In the Supreme Court of the District of Columbia. 

i 

United States Marshal’s Office^ 

No. 54951. 

i 

Angela Roach Carman, Plaintiff, 

7 i 7 

vs. I 


Richard F. Carman, Jr., Defendant. 

Know all men by these presents: j 

i 

That we Richard F. Carman, Jr., as principal, and Milton 
F. Kronheim, as surety, are held and firmly bound unto the 
United States of America in the full amount bf One Thou¬ 
sand Dollars, $1,000.00, lawful money to bej paid to the 
United States of America, its Attorneys of assigns, to 
which payment well and truly to be made we bifid ourselves, 
and each of us, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our hands and dated this 26th day of Octo¬ 
ber, 1932. i 

The condition of the foregoing bond is such that if the 
said Richard F. Carman, Jr., the principal in the foregoing 
bond, shall not go, or attempt to go beyond or| without the 
District of Columbia, or the jurisdiction of thi$ court with¬ 
out leave therefrom, then this bond shall be void; otherwise 
to remain in full force and effect. ! 

RICHARD F. CARMAN, Jr. 

R. F. CARMAN, Jrl 
MILTON F. KRONHEIM. 

Signed, sealed, and delivered in the presence of 
S. B. CALLOHAN. 


Order Permitting Absence of Defendant. 
Filed October 31, 1932. 




* 


* 


Upon oral motion of the defendant, Richard F. Carman, 
Jr., by his attorney, and for cause shown, it is, by the Court, 
this 31st day of October, 1932, j 


i 

i 

i 

i 

i 

I 
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Ordered, that the defendant, Richard F. Carman, be and 
he hereby is. permitted to leave the District of Columbia 
from time to time, without notice, in the pursuit of his 
business affairs, provided, however, that he shall not per¬ 
manently depart It he District of Columbia until the further 
order of the Court herein. 

0. R. LUHRIXG, 

Justice. 

Jno. P. Jones, Atty. for pltf., consents according to Mr. 
Xeudecker. 

L. 

Petition for Pule 117 ry ne Exeat Bond Should not be 

Partially Forfeited , etc. 

Filed June 12, 1933. 

******* 


The Petition of Angela Roach Carman respectfully rep¬ 
resents : 

1. That she is the plaintiff named herein. 

2. That this suit was instituted on the 24th dav of Octo- 

* 

her, 1932, and incident to the filing of the suit, this court 
issued a Writ of Xe Exeat against the defendant, Richard 
F. Carman, Jr., for the purpose of holding the defendant 
personally responsible for the performance of orders or 
decrees passed by this Court by preventing him from with¬ 
drawing himself from its jurisdction, all of which more 
fully appears from the copy of the said Writ of Xe Exeat 
attached hereto as Exhibit “A” and expressly made 
4 a part hereof. 

3. That the said Writ of Xe Exeat was dulv served 

* 

upon the defendant and he was arrested as therein directed 
and detained by the United States Marshal until his release 
upon the giving of the security required on the 26th day of 
October, 1932, all of which more fully appears from the 
copy of the Xe Exeat bond which is attached hereto as Ex¬ 
hibit “B ,? and expressly made a part hereof. 

4. That on thg 19th day of December, 1932, this court 
directed and required the defendant, Richard F. Carman, 
Jr., to pay to the plaintiff, effective as of and from the 11th 
day of Xovember, 1932, the sum of Two Hundred ($200.00) 
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Dollars per month as maintenance pendente life for the 
support and maintenance of the plaintiff and the three 
minor children of the parties hereto, said maintenance to be 
payable on the 11th day of each and every month. 

5. That on the 5th day of January, 1933, this court re¬ 

quired and directed the defendant, Richard Fj. Carman, Jr., 
to pay to John Paul Jones, Esquire, counsel if or the plain¬ 
tiff, the sum of Three Hundred ($300.00) Dollars on account 
of professional services rendered in ths cause to that date, 
said sum to be payable in three equal monthly installments 
of One Hundred ($100.00) Dollars each, connpencing on the 
10th day of January, 1933. 1 

6. That the defendant thereafter wilfully failed and re- 
fused to pay to the plaintiff or to her counsel! the mainten¬ 
ance pendente life required by him to be paid, and the first 
installment of counsel fees required by him tjO be paid on 
the 10th day of January, 1933, all of which more fully ap¬ 
pears in the Petition for Rule in Contempt fijed herein on 
the 3rd dav of February, 1933. 

7. That bv reason of the defendant’s said' default and 

* 

contempt as set forth in paragraph 6 bf this Peti- 
5 tion, this court, on the said 3rd day of February, 
1933, issued a rule to show cause against him, requir¬ 
ing him to show cause, if any he had, why he should not be 
adjudged in contempt for his failure and refusal to abide 
by the orders passed herein as aforesaid on December 19th, 
1932, and January 5th, 1933. j 

8. That pursuant to the issuance of said rjule to show 
cause and the service of the same upon the defendant, a 
hearing in open court was had before Mr. Justice Cox on 
the 5th dav of Mav, 1933, at which hearing testimony was 
taken and pursuant thereto, this court, on the said 5th day 
of May, 1933, adjudicated the defendant in contempt of this 
court for his failure and, refusal to obey the orders hereto¬ 
fore passed on the 19th day of December, 1932 jand the 5th 
day of January, 1933, as aforesaid. 

9. That on or about the 1st day of December, 1:932, the de¬ 
fendant, Richard F. Carman, Jr., left the District of Colum¬ 
bia and has not since returned to this jurisdiction except to 
answer a criminal indictment; that immediately following 
his trial on the indictment, the defendant again loft the Dis¬ 
trict of Columbia and has not since returned although re¬ 
quired not to permanently depart from the Pistrict of 


i 
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Columbia bv virtue of the aforesaid Writ of Xe Exeat is- 
•» 

sued against him. 

10. That pursuant to the adjudication of the defendant 
in contempt, as is hereinabove more fully set forth, a mo¬ 
tion was tiled on behalf of plaintiff to require the presence 
of the defendant in this jurisdiction in order to enforce the 
performance by the defendant of the orders hereinabove 
referred to. 

11. That pursuant to argument had on said motion, this 
court, on the 25th day of May, 1933, issued an order against 
the said Richard F. Carman, Jr., requiring and directing 
him to appear before this court in person, on the 2nd day of 

June, 1933; that a certified copy of said order was 
6 duly served upon Milton S. Kronheim, surety on the 
ne exeat bond filed in this cause, on the said 25th dav 
of May, 1933. 

12. That, notwithstanding the notice given to the said 
Milton S. Kronheim, as aforesaid, the said Milton S. Kron¬ 
heim has failed or refused to produce the said Richard F. 
Carman, Jr., before this court in accordance with the said 
order of Mav 25th, 1933; that the said failure and refusal 
of the said Richard F. Carman, Jr., to appear before this 
court as lie has been ordered and directed, and the said fail¬ 
ure and refusal of his surety, the said Milton S. Kronheim, 
to produce the said Richard F. Carman, Jr., before this 
court constitutes and is a violation of the terms and con¬ 
ditions of the Xe Exeat bond given in this cause as afore¬ 
said; and plaintiff is informed and believes, and upon such 
information and belief avers that said bond is subject to 
forfeiture to the extent of the defendant's default and con¬ 
tempt embodied'in the Order of his Adjudication in Con¬ 
tempt, bearing date on May 5th, 1933, as aforesaid. 

13. That bv reason of the failure and refusal of the de- 

* 

fendant, Richard F. Carman, Jr., to abide by the said order 
of May 25, 1933, said defendant is in further contempt of 
the orders of this court. 


Wherefore, the premises considered, plaintiff prays: 

1. That a rule to show cause issue herein against Milton 
S. Kronheim, Surety for the defendant, Richard F. Carman, 
Jr., requiring him to appear before this Court and show 
cause, if any he has, why he should not be required to for¬ 
feit the sum of Seven Hundred ($700.00) Dollars under 
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the terms and conditions of the said Ne Exeat bond filed in 
this cause as aforesaid, representing the default of the said 
Richard F. Carman, Jr., and why he should not be required 
to pay said sum to the plaintiff, Angela Roach Carman, 
and/or her counsel of record, John Paul Joints. 

2. That a rule to show cause issue herein against 
7 the defendant, Richard F. Carman, Jr., Requiring him 
to appear before this Court and show cause, if any he 
has, why he should not be adjudged in further contempt of 
this court for his failure and refusal to abide by and per¬ 
form the said order issued herein against hinji on the 25th 
dav of Mav, 1933. 

3. For such other and further relief as to the court mav 

i * 

seem just and proper and the exigencies hereof may re¬ 
quire. | 

ANGELA ROACH CARMAN. 

District of Columbia, ss: 

7 i 

I 

Angela Roach Carman, being first duly sworn upon oath 
deposes and says; that she has read the foregoing petition 
bv her subscribed and knows the contents thereof; that 

%' j * 

the matters and statements therein contained! are true to 
the best of her knowledge and belief. 

ANGELA ROACH CARMAN. 


Subscribed and sworn to before me this 12" day of June, 
1933. 

FRANK E. CUNNINGHAM, 

i Clerk , 

By ANDREW A. HORNER; 

Clerk. 


8 Rule to Shoiv Cause. 

i 

i 

Filed June 12, 1933. 

* i 

i 

! 

• j 

* * # ♦ * * # 

Upon consideration of the petition of Angela Roach Car¬ 
man, plaintiff, filed herein on the 12th day of June, 1933, it 
is this 12th day of June, 1933, I 

Ordered, That Milton S. Kronheim, surety for Richard 
F. Carman, Jr., defendant, on the Ne Exeat Bond filed 
herein on the 26th day of October, 1932, given by the said 
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Richard F. Carman, Jr., as principal, and the said Milton 
S. Kronheim, as surety, to the United States Marshal in 
and for the District of Columbia, as equitable bail for the 
release of the said Richard F. Carman, Jr., from the cus- 
todv of the said United States Marshal, be and he hereby 
is required to appear before this Court at 10 o'clock A. M. 
on Friday, the 16th day of June, 1933, and show cause, if 
any he may have, why he should not be required to forfeit 
the sum of Seven Hundred ($700) Dollars under the terms 
and conditions of the said Xe Exeat Bond, and pay the 
said sum of money to Angela Roach Carman, the plaintiff 
herein, and/or to her counsel of record, John Paul Jones; 
provided, that a copy of this rule be served upon the said 
Milton S. Kronheim on or before the 13th dav of June, 
1933. 


Bv the Court: 


JAMES M. PROCTOR, 

Justice. 

Ma rsh al s Retnrn. 


Served a copy of the within rule on Milton S. Kronheim 
6-12-33 personallv. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the 

Dist. of Columbia. 
BvC. B. SWANN, 

Deputy U. S. Marshal. 

9 Order Vacating and Setting Aside Order of 

October 31, 1932. 


Filed June 12, 1933. 


This cause came on to be further heard at this term; and 
thereupon, upon consideration thereof, it is this 12th day 
of June, 1933, 

Adjudged ordered and decreed, That the motion of the 
plaintiff to vacate and set aside the order issued herein on 
the 31st day of October, 1932, be and the same hereby is 
granted. 

And Be It Further Ordered , That the Order of October 
31st, 1932, issued herein to permit the defendant to leave 
the District of Columbia from time to time, without notice, 
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i 

in the course of his business, be and the same hereby is 
vacated and set aside. 

Bv the Court: 

JAMES M. PROCTOR, 

Justice . 

Answer of Milton S. Kronheim .j 


Filed June 26, 1933. 


The answer of Milton S. Kronheim, surety!, to the peti¬ 
tion for a rule to show cause whv the certain he exeat bond 

* 

should not be partially forfeited, etc., respectfully shows 
to the Court as follows: i 

i 

1. Paragraph one is admitted. I 

2. Paragraph two is admitted, and respondent avers that 

he acted as surety on the certain writ of no exeat bond 
given on, to-wit, October 26th, 1932, pursuant ;to the order 
therefor. ! 

i 

3. Paragraph three is admitted. j 

4. Respondent has no knowledge or I information 
10 sufficient to form a belief as to the truth or falsity 

i * 

of the matters alleged in paragraph fouij of the peti¬ 
tion, therefore he neither admits nor denies thp statements 
in said paragraph. ! 

5. Respondent has no knowledge or information suffi¬ 
cient to form a belief as to the truth or falsityjof the mat¬ 
ters alleged in paragraph five of the petition, therefore he 
neither admits nor denies the statements in said para¬ 
graph. 

6. Respondent has no knowledge or infornkation suffi¬ 
cient to form a belief as to the truth or falsity 'of the mat- 

* I 

ters alleged in paragraph six of the petition, therefore he 
neither admits nor denies the statements in saidjparagraph. 

7. Respondent has no knowledge or information suffi¬ 

cient to form a belief as to the truth or falsity pf the mat- 
ters alleged in paragraph seven of the petition, therefore 
he neither admits nor denies the statements in; said para- 
graph. I 

8. The respondent admits the allegations contained in 

paragraph eight of the petition filed herein by plaintiff, 
but says that such admission is made upon information 
and belief. I 


i 
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9. For answer to paragraph nine of the petition filed 
herein, respondent avers that after the ne exeat bond was 
given in this cause there was entered herein, on, to-wit, 
October 31st, 1932, an order permitting the defendant, 
Richard F. Carman, Jr., to leave the District of Columbia 
temporarily, from time to time, in the course of his busi¬ 
ness, without notice, and respondent further avers that he 
is informed and believes that said defendant did leave the 
District of Columbia from time to time, pursuant to the 
entry of said order, in the pursuit of his business as a 
trainer of horses at various race tracks located outside the 
District of Columbia. Respondent avers that said order 
of October 31st, 1932, was entered without his consent or 
knowledge, and without any notice to him on the part of 

anvone whatsoever that the writ of ne exeat herein 

11 was to be modified by the aforesaid order of October 

* 

31st, 1932. Respondent denies any knowledge of the 
existence of said order until after the same was entered, 
and the defendant Carman had left the jurisdiction of this 
court in pursuit of his business affairs. 

10. Being without specific information as to the state¬ 
ments contained in paragraph ten of the petition, respond¬ 
ent makes no answer thereto. 

11. Respondent admits that on to-wit, May 25th, 1933, a 
copy of an order mentioned in paragraph eleven was served 
upon him. 

12. For answer to paragraph twelve of the petition, the 
respondent avers, upon information and belief, that he 
was not, and is not, obligated or bound to produce before 
this Court the said Richard F. Carman, Jr., for that the 
said writ of ne exeat issued in this cause on which respond¬ 
ent appeared as surety for the said defendant, was nulli¬ 
fied by the order of October 31st, 1932, signed without 
notice to this respondent, permitting the defendant to leave 
the District of Columbia. Reference is hereby made to 
said order of October 31st, 1932, and the same is prayed 
to be read as a part of this answer, to the same extent as 
if fully set forth herein. Respondent denies the allega¬ 
tion in said paragraph that the failure on his part to pro¬ 
duce the said Richard F. Carman, Jr., before the Court 
constitutes and is a violation of the terms and conditions 
of the ne exeat bond given in this cause, and he avers upon 
information and belief, that the said bond is no longer in 


11 
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i 

i 
i 

effect and has not been in effect since October 31st, 1932. 
And respondent further denies that the said bond is sub¬ 
ject to forfeiture to the extent of any default Which the de¬ 
fendant mav have incurred in this cause. 

* 

i 

Wherefore the premises considered, respondent prays 
that said rule be discharged as against him with 
12 costs. 


MILTON S. KRjONHEIM. 

A. L. NEWMYER, I 

Atty. for Deft . 

i 

District of Columbia, ss: 

i 

I, Milton S. Kronheim, do solemnly swear that I am 
the person who has subscribed to the foregoing answer to 
petition to show cause; that the matters hereinbefore set 
forth as upon my personal knowledge are truje and those 
set forth upon information and belief, I believO to be true. 

MILTON S. KR0NHEIM. 

i 

Subscribed and sworn to before me this 26th (lav of June, 
1933. ! 


D. L. GRANTHAM! [seal.] 
Notary Publib , D. C. 

j 7 

i 

I 

Answer of Defendant. j 


Filed June 29, 1933. 

• • * * « * • 


The answer of Richard F. Carman, Jr., to the petitions 
filed herein by the plaintiff on May 8th, 1933) and June 
12th, 1933, respectfully shows to the Court as follows: 

1. The defendant admits the allegations contained in the 
first, second and third paragraphs of the petition filed 
herein May 8th, 1933, and the allegations contained in the 
first, third, and fourth paragraphs of the petition filed in 
the above cause on June 12th, 1933. Defendants avers that 
he was taken into custody bv the United States Marshal on 
a certain writ of lie exeat issued in the above cause, and 
gave security required by the order for! said writ. 
13 That at the time the defendant was takeii into cus¬ 
tody, he was a transient in the District of: Columbia, 

i 

I 

i 
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being here as an incident to the fact that he was then em¬ 
ployed as a trainer of race horses at a nearby Maryland 
race track, and for no other purpose: that it was a condi¬ 
tion of his employment that he be free to come and go in 
accordance with the duties of his job. lie had no business 
or occupation in the District of Columbia and no object or 
purpose in remaining therein. On, to-wit, October 31st, 
1932, an order was entered in this cause permitting him to 
leave the District of Columbia from time to time without 

l 

notice in the pursuit of his business affairs. That defend¬ 
ant did not consult with his surety, nor communicate with 
him in any manner respecting the order of October 31st, 
1932, and insofar as this defendant is advised, his said 
surety was not notified of the nature of said order until 
after the same had been made. 

2. Defendant admits an order was entered on Januarv 
5th, 1933, directing him to pay to counsel of record for the 
plaintiff the sum of $300.00 on account of professional serv¬ 
ices rendered herein, as alleged in paragraph five of the 
petition tiled herein June 12th, 1933. 

3. For answer to paragraph number four of the petition 
filed herein May 8th, 1933, and paragraph six of the peti¬ 
tion tiled herein June 12th, 1933, defendant denies he has 
wilfully failed and refused to comply with the said order, 
as will more fully hereinafter appear. 

4. For answer to paragraph five of the petition of May 
8th, 1933, and paragraph numbered eight of the petition 
tiled June 12th, 1933, which are identical in substance, de¬ 
fendant admits that a hearing was held before Mr. Justice 
Cox on May 5th, 1933, and that an order was entered on 
said date adjudging the defendant to be in contempt of the 

orders entered herein December 19th, 1932, and Jan- 
14 uarv 5th, 1933. 

5. For answer to paragraph six of the petition of 
Mav 8th, 1933, defendant avers that he has regularlv sent to 
the plaintiff the sum of $20.00 per week on account of the 
order of December 19th, 1932, which is all the monev which 
he has been able to send, notwithstanding the claims of 


the plaintiff to the contrary, and he is utterly unable, and 
is without funds, to send any greater amount. Further 
answering the averments in said petition respecting the 
arrears of maintenance owed by defendant to the plain¬ 
tiff, defendant respectfully refers to his affidavit heretofore 
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| 

filed in this cause in support of his motion to j reduce main¬ 
tenance herein, which fully sets forth his present employ¬ 
ment, and his income therefrom, and is fully explanatory 
of the circumstances of his employment, and prays that the 
same may be read as a part hereof to the samb extent as if 

fullv set forth herein. 

* 

6. Answering paragraph nine of the petition filed herein 

June 12th, 1933, defendant admits that he was arrested in 

New Orleans, was compelled to give bond th^re to insure 

his appearance before the Supreme Court ofj the District 

of Columbia to answer an indictment which, ujpon hearing, 

was discharged against the defendant; he avjers that the 

remainder of said paragraph is a conclusion! of law and 

need not be answered bv him. 

* 

7. Defendant admits the allegation contained in para¬ 
graph ten of the petition filed herein June 12th, 1933. 

8. P'or answer to paragraphs eleven, twelve jand thirteen 
of the petition filed herein June 12th, 1933, this defendant 
says that he has no knowledge as to whether cjr not a cer¬ 
tified copy of the order of May 25th, 1933, was duly served 
upon Milton S. Kronheim, surety on the lie exeat bond filed 

in this cause, but he is advised, and avers] that Milton 
15 S. Kronheim, the surety as aforesaid, has filed, or 
will file, in this cause, an answer to the; petition of 
June 12th, 1933, denving his liability thereunder. Defend- 
ant further states that he has been financially unable to pay 
to the plaintiff, and to her attorney, the sums of money 
called for by the orders heretofore entered in; this cause, 
and he avers the fact to be that the plaintiff is fully aware 
of his financial limitations, is not in necessitous circum¬ 
stances, and that her only purpose in this suit is to harass 
and annoy him to the fullest possible extent, the plaintiff 
having persisted in her insistence that the defendant come 
to the District of Columbia from the State of Florida, when 
he had just recently acquired a new job after; being idle 
for several months, and here stand trial on an indictment 
which obviously was barred in law insofar as it sought to 
charge the defendant with the commission of a crime in 
the District of Columbia, putting the defendant to great 
and unnecessary expense in defending himself on said in¬ 
dictment, although what the plaintiff could have accom¬ 
plished by having the defendant convicted of non-support 
when, in fact, she was receiving the sum of $20.00 per week 


i 

i 
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regularly during the time the indictment was pending, is a 

mvsterv to him. If he had been convicted on the said indict- 
* %• 

ment, it is inconceivable that this Court would not have 
suspended the execution of sentence upon him provided 
he paid reasonable payments for the support of his minor 
son, which he was doing without the necessity of the in¬ 
dictment, and he avers that the trial non the same was 
but another instance of the plaintiff’s spite and malice 
toward him. 

Wherefore, having answered the said petitions, defend¬ 
ant prays that the rules to show cause thereon be dis¬ 
charged. 

RICHARD F. CARMAN, Jr., 

Defendant. 

RAYMOND NEUDECKER, 

.Attorney for Defendant . 

16 State of New York, 

County of Nassau, ss: 

Richard F. Carman, Jr., being first duly sworn, according 
to law deposes and says that he has read the foregoing 
answer bv him subscribed and knows the contents thereof; 
that the matters and things therein set forth as of his per¬ 
sonal knowledge are true and those based upon information 
and belief he believes to be true. 

RICHARD F. CARMAN, Jr.. 

Defendant . 

Subscribed and sworn to before me this 26 day of June, 
1933. 

[seal.] ELLA W. SIMONSON, 

Notary Public , Nassau County , N. Y. 

Commission expires March 30, 1934. 

Memorandum of Opinion. 

Filed July 13,1933. 


On (1) Rule of June 12, 1933 against Milton S. Kron- 
heim and (2) Rule of same date against defendant Carman: 


1. The ne exeat bond will be forfeited. 

2. There is a present adjudication of May 6, 1933, against 
the defendant for $700 for accrued maintenance. Under 
the rule of June 12, 1933, there will be an adjudication for 


I 


I 
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such additional amount as accrued since the order of Judge 
Cox of May 6, 1933, to June 12th. The proceed^ of the for¬ 
feited bond will be applied first, to the aforesaid $700, & 
second, to the additional sum accrued as aforesaid. 

An appropriate order or orders will be signed to carry 


into effect the aforegoing rulings. 


7/13/33. 


PRObTOR, J. 


17 Order Forfeiting ne Exeat Bond , &c\ 

Filed July 14, 1933. j 

i 

* * * * * * • 

| 

This cause having come on for hearing on the rule to 
show cause issued herein on the 12th day of June, 1933, 
against Milton S. Kronheim, surety on the ne iexeat bond 
filed herein, and it appearing to the court that ^he defend¬ 
ant, Richard F. Carman, Jr., the principal on said ne exeat 
bond, was adjudicated in contempt on the 5th d;ay of May, 
1933, for his failure and refusal to pay the sum of Seven 
Hundred ($700.00) Dollars on accrued maintenance and 
counsel fees, and it further appearing to the court that the 
said defendant was further adjudicated in ccjntempt on 
the 13th day of July, 1933, for his failure and refusal to pay 
the additional sum of Five Hundred and Sixty ($560.00) 
Dollars on accrued maintenance and counsel f<}es to May 
10th, 1933, it is this 14th day of July, 1933, j 
Adjudged, ordered and decreed, That the ne exeat bond 
given in this cause on the 26th dav of October, 1932, bv the 
defendant, as principal, and Milton S. Kronheim; as surety, 
be and the same hereby is declared forfeited, and, 

Be It Further Ordered , That Milton S. Kronhbim, surety 
aforesaid, be and he hereby is directed and required to pay 
to Angela Roach Carman, plaintiff, or her counsel, John 
Paul Jones, within twenty (20) days from the date of this 
order, the principal sum of said ne exeat bond, namely, One 
Thousand ($1,000.00) Dollars; provided, that the proceeds 
shall be applied, first, to the aforesaid Seveij Hundred 
($700.00) Dollars under the adjudication of Mhy 5, 1933, 
and secondly, to the additional sum accrued under the ad¬ 
judication of July 13th, 1933. 

Bv the Court: 

JAMES M. PROCTOR, 

\ Justice. 


i 

! 


I 

i 
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Notation of Appeal. 
Filed August 3, 1933. 


From the order entered herein July 13th, 1933, requiring 
Milton S. Kronheim, Surety on the ne exeat bond in the 
above entitled cause, to pay over the principal sum of said 
bond, namely, $1,000.00, to the plaintiff or her attorney, the 
Surety, Milton S. Kronheim, notes an appeal to the Court 
of Appeals of the District of Columbia and the bond for 
costs is fixed at $100.00 in lieu of a cash deposit of $50.00, 
and the amount of the supersedeas bond is fixed at $1,500.00. 

JOSEPH W. COX, 

Justice. 

Citation. 


Issued August 3, 1933. 


» 


* 




* 


* 


The President of the United States of America to Angela 

Roach Carman, Greeting: 

You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon the 
docketing the cause therein, under and as directed by the 
Rules of said Court, pursuant to an Appeal noted in the 
Supreme Court of tin* District of Columbia, on the 3" day 
of August, 1933, wherein Milton S. Kronheim — Appellant, 
and you are Appellee, to show cause, if any there be, why 
the Decree rendered against the said Appellant, should not 
be corrected, and why speedy justice should not be done to 
the parties in that behalf. 

Witness the Honorable Chief Justice of the Supreme 
Court of the District of Columbia, this 3" day of 
19 August, in the year of our Lord one thousand nine 
hundred and Thirty-three. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk , 

By HARRY M. HULL, 

Assistant Clerk. 
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Marshal’s Return. ! 

i 

Served copy of the within Citation on Angelii Roach Car¬ 
man Personally 8-4-33. I 

EDGAR C. SNYDER, 

U. S. Marshal in and for the District of Columbia , 

By WM. BOSSON, .fa., 

Deputy U. S. Marshal. 

B. | 

Memorandum. j 

August 3, 1933.—Undertaking on Appeal for $1,500.00 
approved and filed. 

Assignments of Error. 

i 

Filed August 4, 1933. I 


1. The Court erred in entering the order of ; June 12th, 
1933, vacating and setting aside the order entered in the 
above cause on October 31st, 1932. 

2. The Court erred in finding that the Surety!, Milton S. 

Kronheim, was liable on the ue exeat bond giiven in the 
above cause. i 

3. The Court erred in finding that the Surety was liable 
on the said ue exeat bond at anv time after the entry of the 

• I •f 

order of October 31st, 1932, and in finding that said Surety 
need not have given his consent to the entry of the order of 
October 31st, 1932. ' i 

4. The Court erred in making the order of July! 13th, 1933 
which directed the forfeiture of the ne exeat bond. 

i 

5. The Court erred in not finding that the Surety was not 

obligated or bound to produce before the jCourt the 
20 defendant, Richard F. Carman, Jr. j 

G. The Court erred in not finding that th(} said writ 
of ne exeat, on which the Surety appeared with tl}e defend¬ 
ant, was nullified by the order of October 31st, 1932, signed 
without notice to this respondent, permitting the defendant 
to leave the District of Columbia. j 

7. The Court erred in finding that failure on the part of 
the Surety to produce the defendant, Richard F.| Carman, 


i 
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Jr., before the Court constituted, and was, a violation of 
the terms and conditions of the ne exeat bond. 

8. The Court erred in finding that the said ne exeat bond 
continued in full force and effect after October 31st, 1932. 

9. The Court erred in directing the Surety to pay the 
principal sum of the ne exeat bond to the plaintiff, or to her 
attornev, upon the petition of the plaintiff filed June 12th, 
1933. 


10. The Court erred in issuing the rule of June 12th, 1933 
against the Suretv. 

11. The .Court erred in finding that under the rule of 
June 12th. 1933 the proceeds of the forfeited bond should 
be applied first to the liquidation of the order of May 6th, 
1933, adjudicating accrued maintenance of $700.00 in favor 
of plaintiff against defendant, and to the application of the 
balance of the principal sum of said bond to the liquidation 
of the sum of $560.00, adjudicated in the order of July 13th, 


ALVIN L. XEWMEYER, 

Per A. S. C., 

Attorney for Milton S. Kronlieitn, 

Surety on the ne exeat bond. 

Service of a copy of the above Assignments of Error 
received this 4th dav of August, 1933. 

JOHN PAUL JONES, 

By WILLARD E. LA ROSA, 
i Attorney for Plaintiff. 

21 Designation of Record. 

Filed August 4, 1933. 

• *'••••• 

Comes now Milton S. Kronheim, Surety on the ne exeat 
bond in the above entitled cause, and designates the parts 
of the record which he desires to have included in the tran¬ 
script on appeal, such parts being considered sufficient for 
the determination of the questions raised on appeal, 
namely : 

1. Writ of ne exeat issued October 24th, 1932. 

2. Bond or undertaking executed October 26th, 1932 by 
Richard F. Carman, Jr., and Milton S. Kronheim. 
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3. Order of October 31st, 1932. 

4. Petition of plaintiff for rule to show cause why ne 
exeat bond should not be partially forfeited, etk, tiled June 
12th, 1933. 

5. Rule to show cause issued June 12th, 1933, directed 

1 7 

against Milton S. Kronheim, Surety. 

6. Answer of Surety to petition of plaintiff filed June 
12th, 1933, and to rule issued thereon. 

7. Answer of defendant to petitions of plaintiff filed May 

8th, 1933 and June 12th, 1933, and rules to jshow cause 
issued thereon. j 

8. Memorandum of opinion of Proctor, J., bn (1) rule 
of June 12th, 1933 against Milton S. Kronheim, and (2) rule 
of same date against Carman. 

9. Order of July 14th, 1933 directing payment of prin¬ 
cipal sum of ne exeat bond and declaring same forfeited. 

10. Order of June 12th, 1933, vacating and setting aside 

order of October 31st, 1932. j 

22 11. Assignments of error. 

12. This designation. 

ALVIN L. NEWMEYER, 

Per A. S. C, | 

Attorney for Milton S. K\ronheim. 

i 

I 

Service of a copy of the above designation of record re¬ 
ceived this 4th day of August, 1933. 

JOHN PAUL JONESj, 

By WILLARD E. LA ROSA, 

Attorney for Plaintiff . 

23 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: \ 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the j foregoing 
pages numbered from 1 to 22, both inclusive, toj be a true 
and correct transcript of the record, according tojdirections 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 54951 in Equity, wherein Angela 
Roach Carman is Plaintiff and Richard F. Carnjtan, Jr. is 
Defendant, as the same remains upon the files and of record 
in said Court. 
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In testimonv whereof, I hereunto subscribe mv name and 
* * • 

affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of October, 1933. 

[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNINGHAM, 

Clerk, 

By Cl IAS. B. COFLIN, 

Asst. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6097. Milton S. Kronheim, appellant, vs. Angelo 
Roach Carman. Court of Appeals, District of Columbia. 
Filed Oct. 13, 1933. Henry W. Hodges, Clerk. 


(4200) 










< • • v ‘ ' 


POB is. 


9 


DISTRICT OF COLUMBIA 

FILED 

. * * 

FES 1" 1934 


iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiimitiiiiiiiftiiiiiiiiiiiuMiimiiiiii 


IX THE 


Court of appeals, district of Columfria 


January Term, 1934 


No. 6097 


Milton 8. Kronhetm, Appellant 


Angelov Roach Carman, Appellee 


BRIEF FOR APPELLANT 


Alvin L. Xevvmyer, 
David G. Bress, 
Attorneys for Appellant. 


llllllllllllllllBllllllllllllIfllllllllllllllllllllllllllllllllltllllllllllllllllllllltlllll 

Washington Daily Record, Printeraft Buildinp: 




I 

i 

I 

I 


| 

I 


I 


CONTEXTS 

SUBJECT INDEX 




Statement of case .<. 1 

Assignment of Errors . 4 

Argument . 6 

1. As to the release of the surety and the court order of 

October 31, 1932 .i. 0 

2. As to Stewart vs. U. S. ex rel. Smith .j. 11 

i 

Conclusion .j. 15 


IS'DKX OF CASKS 


Clark vs. Niblo, « Wend. (N. Y.) 23G.-1. 11 

Dean vs. Smith. 23 Wise. 4<S2.j. 10 

Punsmoor vs. Banker’s Surety Co., 91 N. E. 907, 200 Mass. 23 S 

Griswold vs. Hazard. 141 U. S. 200. .1 . 10 

i 

Johnson vs. Clendenin. 5 G. & J. 403.j... 9, 10 

Magee vs. Manhattan Life Ins. Co.. 92 U. S. 93.j. 10 

Miller vs. Stewart, 9 Wheat. 680, 0 L. ed. 189. \ . 9 

Murphy vs. Paris, 57 App. D. C. 19.j. 12 

Stewart vs. U. S. ex rel. Smith, 51 App. D. C. 103. 7,1 11, 12 


U. S. vs. West, S App. D. C. 59 


11 


l 

I 



















IX THE 


Court of appeals,Btstrict of Columbia 


Jaxtaky Tkrm. 1934 


No. 609' 


Miltox S. Kuo xh kim. Appellant 
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BRIEF FOR APPELLANT 


STATEMENT OF CASE 


This is an appeal by Milton S. Kronheimj surety 
upon a ne exeat bond, from an order of the Supreme 
Court of the District of Columbia, in equity, declaring 
the bond forfeited and ordering tlie surety to pay the 


i 


o 


penalty of tin* bond, in the sum of $1,000, to the ap¬ 
pellee. 

The appellee. Mrs. Carman, brought suit in the Su¬ 
preme Court of the District of Columbia for divorce. 
A Writ of no exeat issued upon said action on October 
24. 19*)2 (I\. 1) and the husband apprehended by the 
Cnitod States Marshal and incarcerated. Richard F. 
Carman, dr.,! the husband, subsequently provided a 
bond in the shun of One Thousand ($1,000) Dollars, 
upon which bond appellant was surety, the bond pro¬ 
viding in parti as follows, in compliance with the terms 
of tlie Writ (R. *>) : 

“The condition of the foretroinir bond is such 
that if tlie said Richard F. Carman, dr., the prin¬ 
cipal in the foreuoiny; bond, shall not ”o, or at¬ 
tempt to li'o beyond or without the District of Co¬ 
lumbia. or the jurisdiction of this court without 
leave therefrom, then this bond shall be void: oth¬ 
erwise to remain in full force and effect." 


Five days after the execution of the said lie exeat 
bond and without the consent of the surety or notice 
to him, the principal. Richard F. Carman, dr., ap¬ 
peared before the Supreme Court of tin* District of 
Columbia and moved the court io permit him to leave 
the District of Columbia in pursuit of his business af¬ 
fairs from time to time without notice, provided that 
he would not permanently depart from the jurisdic¬ 
tion. An order was accordingly entered on October Ml, 
11K>2, permitting the principal, Richard F. Carman, Jr., 
to leave the District of Columbia from time to time 
without notice, in pursuit of his business affairs, pro¬ 
vided. however, that he would not permanently depart 


*3 
• ) 


from tli<» District of Columbia until further! order of 
court. The attorney of record for the appellee con¬ 
sented to the order (R. 4). 

I 

i 

Pursuant to the said order, the principal left the 
District of Columbia in pursuit of his business affairs 
as a professional trainer of horses, which business nec¬ 
essitated his staying out of the District of Columbia 
for long periods of time. Cpon petition of tlie appel¬ 
lee why the tie exeat bond should not be forfeited, an¬ 
other Justice of the Supreme Court of the District of 
Columbia, on June 12, 1933, issued a rule to show cause 

i 

directed to the appellant to show cause why (the sum 
of $700 of the amount of said bond should nojt be for¬ 
feited. ri)on the same day it was ordered byjthe said 
Justice that the original order of October 31, 1932, per¬ 
mitting tin* principal to leave the jurisdictionjwithout 
notice, which order bad been consented to by j counsel 
for appellee, lx* Vacated and set aside (R. S, Jj)). Ap¬ 
pellant’s answer to the petition for tin* Rule jto show 
cause averred that tin* order of October 31, 1932, per¬ 
mitting the principal to leave the District of Columbia 

from time to time in the course of his business with- 

| 

out notice, “was entered without his consent oil knowl¬ 
edge*, and without any notice* to him on the part of 
anvor.e whatsoever that the writ of no exeat I herein 
was to be modified by the aforesaid order of October 
31. 1932. Respondent denies anv knowledge of the ex- 
is to nee of said order until after tin* same was entered, 

i 

and the defendant Carman bad left tin* jurisdiction of 
this court in pursuit of his business affairs.” Appel¬ 
lant further averred in said answer, upon information 
and belief, that In* was not bound to produce I before 
tin* court the said principal for the reason that the writ 


i 
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of ii(* exeat upon which lie appeared as surety was nul¬ 
lified by the order of court of October 31, 1932, per¬ 
mitting tin* principal to leave tin* jurisdiction without 
the consent of the surety and without notice to him 
(R. 10). 

The single answer of the principal to tin* several pe¬ 
titions filed by tin* appellee and made a part of record 
upon this appeal, averred that said principal did not 
consult with his suretv or communicate* with him in 
any manner respecting tin* order of October 31. 1932, 
and, insofar as the said principal knew, his said surety 
was not notified of the existence of the said order 

(R. 12). 

I pon tin* foieii-oinii* state of facts, tin* trial court or¬ 
dered that the ne exeat bond herein be forfeited and 
that the appellant lu* required to pay to the appellee 
the face amount thereof (R. lb). From this order ap¬ 
pellant noted his appeal to this court (R. lb). 

ASSKJXMKXT OF KRRORS 

'fin* appellant assigns as error committed by the 
trial court, the following: 

1. Tin* court erred in entering tin* order of June 
12, 1933, vacating and setting aside tin* order entered 
in the above cause on October 31, 1932. 

2. The court erred in finding that the Surety, .Mil- 
ton S. Kronheim. was liable on the ne exeat bond «dven 
in the above cause*. 


3. Tlie court erred in lindim*’ that tin* Suretv was 


I 


liable on the said no exeat bond at anv time!after the 
entry of tin* order of October 31, 1932, and in finding 
that said Suretv need not have given his consent to 
tin* <‘iitrv of the order of October 31, 1932. 

! 

i 

1 

4. The court erred in making the order otj Julv 13, 
1933 which directed the forfeiture of the no e*xj*at bond. 

i 

i 

i 

i 

’). The court e*rre*d in not finding that the Surety 
was not obligated or bound to produce before file court 
the defendant, Richard F. Carman. Jr. I 


(>. The court erred in not finding that tin* sjaiel writ 
of ne exeat, on which the Surety appeared with the de¬ 
fendant. was nullified by the order of October 31, 1932, 
signed without notice* to this respondent, permitting 
the defendant to leave the District of Columbia. 


7. The court erred in finding that failure! on the 
part of the Surety to produce tin* defendant, Richard 
F. Carman, Jr., before* the* Court constitute**!, ahd was, 
a violation of the* terms and conditions of the* he* e*xe*at 

i 

bond. 


S. The court e*rre*d in finding that the* said n<* e*xe*at 
bond continued in full force* and e*ffe*ct after (j)etobor 
31. 1932. ! 


9. The* court e*rre*el in directing the* Surety jto pay 
the* principal sum of the ne exeat bond to the plaintiff 
or to her attorney, upon the* petition of the* plaintiff 
filed dune 12. 1933. ! 
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10. The court erred in issuing the rule of June 12. 

19:>.*>, against the suretv. 

♦ • 

11. The court erred in (hiding that tinder tin* rule 
of June 12. 19JJ. tin* proceed is of the forfeited hon<i 
should be applied first to the liquidation of the order 
of May (i, 19.‘>J, adjudicating accrued maintenance of 
$700.00 in favor of plaintiff against defendant, and t<> 
the application of the balance of tin* principal sum of 
said bond to the liquidation of tin* sum of $7)00.00, ad¬ 
judicated in the order of July Id, 19:>*>. 

The principal question raised by the Assignment of 
Krrors is whether or not a surety u]>on a no exeat bond 
is liable upon his bond where, without his consent or 
knowledge, the principal is permitted to leave the ju¬ 
risdiction hv an order of court consented to bv counsel 
• • 

for the appellee. The further question presented is 
whether o.r not under the terms of the bond a breach 
thereof has been committed. 


AUC.TMKXT 


AS TO TIIK UKLKASK OK Til 17 Si'UK TV A XI) 
Til K OOl’UT OUDKU OK OCTOUKU 21. 19:12. 


It is jjenerallv settled that the liabilitv of a suretv 

on a ne exeat bond does not differ from the ordinary 

liabilitv of a suretv. The cases are in unison in hold- 
• • 

ini»* that the condition of the bond is to be strictly con¬ 
strued so that the burden assumed by the surety will 
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md be increased nor anything done which mav tend to 
PM'-MKlu,. tin. performance of the condition/ the 
'em ol the chan-re of or the addition of new circu.n- 

n-umedT • u < ' , ' an ' S ' r< ‘ tond8 to aff “ rt l,1 “ •1*1'nation as 
, ■ ... \ ,1|< ‘ sur< ‘ t . v - the surety will he Irelieved of 

'Z£? > .”<'™* fit.V i,/* 

I 

l • S. ex rel. Smith vs. Stewart, ol App. D. 

Th - October Ml. 1!)M2. provide-! that the 

ms .and be and he hereby is permitted tp leave the 

1ol C ’ oiui " 1,ia *'«>!« time to time without notice 

;iS7 u,t i°n 1,,s i,usim ‘ ss a,rai ^ i»' - '>vjd(‘d, how. - 
, , le llot permanently depart the District 

i,... ?p"!. ,ln '" lt ’ 1 ,1|1 ‘ rurt,M *'- of the chart here- 

<-"ns,.nt of the attorney for the wife 
••Ippellee herein, was affixed to the said ordeij (R. 4). 

Ti '<; interpretation of the con.lition of the no exeat 
-'d ’m-e'n is that the principal therein would remain 
'thm the jurisdiction of this court ami i», -1-fault 

wouhl attach upon the suretv. The 
>"iet\ did not undertake in his bond to obtain the 
!>""eipal dclendan. from without the jurisdiction 
«• the sanI principal -lid not unlawfullv leave the 
jurisdiction. In other words, the con.lition ofithe bond 

"" S n “' ,1,nt ,l,( ' *'"•'■<>• 'vouhl be bound to search th,. 
•"iintiy to cans,- th,- return of the defendant to the 

irrri ,n " si,,,ply tl,at ti,, ‘ woni.i „ot 

i.ilau ally depart fro,,, the juris,licti,,,, i„ violation of 
"• <mms ol the bon,I. To impose liability hpon the 
siuetx by virtue Ot such a chan-e of condition would 
<" unreasonably extend the obligation assiuned bv 
■" It must necessarily follow, therefore, that 

having lawfully left the jurisdihtion bv 
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virtue of an order of this court signed on October 31. 
1932. permitting the principal to leave the District <>! 
Columbia from time to time without notice in the pur¬ 
suit of his business affairs, no violation ot the bond 
has occurred and consequently there can be no imposi¬ 
tion of liability upon tin* surety (R. 2. 3, 4). 

It is agreed that the surety herein had no notice of 
the order of October 31. 1032. It is further agreed 
that whether or not tin* condition of the no exeat bond 
was broken is to Ik* determined as of the time tin* prin¬ 
cipal left the jurisdiction. As ol that time the situa¬ 
tion presented is one where the onl\ dut\ ot the sunt\ 
was to keep the principal within the* jurisdiction. As 
of that time, an order of this court, without consent of 
the surety and without notice to him. permitted tin* 
principal to leave the jurisdiction. To require the 
suretv to be bound to return a principal from without 
tin* jurisdiction is a decidedly diherent lull den lioni 
requiring him under his contract to keep the principal 
within the jurisdiction. r l In* condition ot tin* bond is 
of the latter type and the facts of the case of the for¬ 
mer. To impose liability would be to extend unreason¬ 
ably the burden assumed by the surety, to change ju¬ 
dicially his contract and to hold that the orders of this 
court did not carry the same probative weight as does 
the consent of the parties. 

If it was intended that the surety herein should be 
liable in the event the principal failed to return from 
without the jurisdiction, the bond or decree would 
have express!v so provided. Such was the case in 
Duusmnor rs. lUtukei's Sit wit/ ( o., 91 X. K. 90<, 20b 
Mass. 23, whhre the bond provided that the condition 
was that the principal would be permitted to remain 


I 


I 

out of the jurisdiction for a certain length of time. 

i 

The surety consented to this condition. The court 
held the surety to he bound for the failure oil the prin¬ 
cipal to return to the jurisdiction, on tiie ground that 
the bond contemplated such a liability, whereas the 
bond in the case at bar is not a bond to secury the per¬ 
formance of a decree, but merely to keep the principal 
within tiie jurisdiction. 

i 

Where the surety is subjected to a different or ad¬ 
ditional responsibility or is otherwise placed in a situ¬ 
ation which materially changes the legal nature of his 
obligation, it operates to discharge the suijety, and 
liability is incident only upon the original under¬ 
taking. ! 

In Miller vs. Stewart. 1) Wheat. (580, (i L. ed.j 189, the 
court said: 

l 

i 

i 

i 

“Nothing can be clearer, both upon principle 
and authority than the doctrine that the liability 

t * i « 

of a surety is not to be extended by implication, 

beyond the terms of his contract. To thj* extent 

and in the manner and under the circumstances, 

pointed out in his obligations, he is bound! and no 

further. It is not sufficient that he may sustain no 

• ■ 

injury by a change in tin* contract, or that it mas* 
even be for his benefit. He has the right tjo stand 
upon the yery terms of his contract, and if he does 
not assent to any variation of it. and a variation 
is made, it is fatal. And Courts of Kquity,jas well 
as of law, have been in the constant habit <|f scan¬ 
ning the contracts of sureties with considerable 
strictness/’ 

! 

i 

i 

In tin* leading case of Johnson vs. Clewlenin\ 5 Hill 
& .). 4(>d, decided in the Court of Appeals of Maryland, 


! 1 

■ 

ill 




i 
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the principal'defendant in a Writ ol ne exeat ^as in¬ 
carcerated for failure to comply with tlu* final deetee 
of tlu* court, hut subsequently escaped from tlu* cus¬ 
tody of tlu* jail. Tlu* court held tlu* surety not liable* 
and tlu* bond cancelled on the ground that the breach 
of the condition was not one contemplated by tlu* origi¬ 
nal undertaking and to hold otherwise would be to en¬ 
large the obligation assumed by tin* surety. 

in Gnsicold rs. Hazard. 141 l\ S. 200, 2S1. the 
court ci ted Johnson rs. ( lead min. snjjra. and said: 

“If lu*. (the party arrested) wishes to leave tin* 
state before tlu* termination of the suit, lie may 
apply to the court to discharge the ne exeat upon 
his irivin. 1 ? proper seeurin to answer and be nmeii- 
able to process.’ 

Tlu* purpose of the \\ rit ol m* exeat is stated in 
I)ran rs. >)until. l2*> \\ is. 4sA 4S(>. as lollows: 

**lt prevents a person from rvoiim - out ot the 
state until In- shall uive security lor his pres- 
elice. 

Tlu* Tnited States Supreme Court has announced 
that a surety should be carefully guarded and protect¬ 
ed. In Mat/rr rs. Manhattan Life Ins. i />.. \)'2 l . S. !).>, 
tlu* court laid down the followin'*; rub* of construction: 


»*Tlu* surety is ‘a favored debtor’. 11 is rights 
are zealously guarded both at law ami in equity. . . 
Anv alteration after it is made, thouirh benelicial 
to the surety has the same effect. I iis contract, 
exactlv as made, is the im*asure o! his liability. 


11 


and. if tin* case against him be not clearjly within 
it, he is entitled to go acquit." , 

i 

Accord, r. S. vs. West, 8 App. 1). C. fill. 


In Clark rs. Xiblo, (> Wend. (X.Y.) liob, thje princi- 
pal d(*fcndant left the jurisdiction without tin* consent 
of the surety but with the consent of the plaiiitiff, and 
failed to return. In discharging the surety from his 

bond, the court said: i 

I 

I 

“If this agreement was made with the knowl¬ 
edge and consent of the bail, it was fouiullod on a 
sufficient consideration and ought not to have been 
violated: if without knowledge, it materially 
varied his responsibility by inducing the princi¬ 
pal to leave the state under a belief that his bail 

would not suffer bv his absence and the latter is 

* 

discharged by tlu» act of the plaintiff." 


In Star art rs. U. S. r.v ret. Smith, ol App. I). C. 1(>3, 
it was taken for grant(‘d that had the court granted 
leave to the principal defendant to leave the jurisdic¬ 
tion, the suretv would have been released. The attor- 
neys for the plaintiff in that cast* stated in thejr brief 
that: 

i 

| 

i 

•‘The bond in the instant case required the prin¬ 
cipal to remain in the District of Columbia and 
not to depart therefrom without leave of cojurt. It 
is not contended that such leave was ever granted, 
on the contrary, it clearly appears that when per¬ 
mission to leave the jurisdiction was soijight it 
was promptly denied (R. 21)." 

It is respectfully submitted that the order of this 


i 
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fonjt permitting tlu* principal defendant to leave tin* 
jurisdiction without tin* cons(»nt of the surety consti¬ 
tuted a new imposition upon the surety for which he 
cannot he held responsible. The fact that there is a 
real distinction between a prohibition not to leave the 
jurisdiction and causing someone out of the jurisdic¬ 
tion to return to it, must ncossarilv. according to tin* 
foregoing authorities, constitute a material change in 
the original undertaking assumed bv tin* suretv. 
Further, the fact of the principal's departure from the 
jurisdiction with leave of court is not a violation of tlie 
terms of the bond, and his failure to return can not 
now be deemed a breach of anv condition thereof. 


AS TO STKWART vs. F. S. ex rel. SMITH, bl 
App. I). (’. Km. 


In the Slnrcrt cast* a different procedure was pur¬ 
sued by the appellee, beneficiary under tin* ne exeat 
bond, by bringing an action at law to recover tlu* face 
amount thereof, as distinguished from tlie procedure 
in the case at bar where tlu* trial court summarily or- 
tiered tlu* forfeiture of tlu* full penalty of the bond by 
tlu* order of July K>, HKm, which procedure this court 
upheld in Mur pit if rs. Paris. ~u App. I). 0. lb. 21. 
Apart from this procedural distinction, which is not 
material to tlu* decision of tlu* case at bar, it is sub¬ 
mitted that tlu* Slctrari case is sufficient authority for 
tlu* position taken by tlu* appellant heroin. In tlu* 
Steirart cast*; the defense interposed by the surety was 
that the beneficial plaintiff had consented to tlu* prin- 
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cipal's leaving the jurisdiction and since stick consent 
was given without notice to or knowledge by the sure- 
ty. the surety was released. At the trial thej surety in¬ 
troduced evidence, which was conflicting, asj to the ex¬ 
istence of the beneficiary’s consent to thej principal 
leaving the jurisdiction, but the trial court, jat the end 

of the defendant surety’s case, directed a verdict for 

%■ 

the plaintiff on the ground that there was nojt sufficient 
evidence of consent by the plaintiff to justify the sub¬ 
mission of the case to the jury. In reversing the trial 

court, this court carefully examined the evidence and 
* • 

found that even though the clause “defendant be and 
he is hereby permitted to leave the District of Co¬ 
lumbia, pending the final hearing of the case” was 
stricken from the order requiring the defendant to pay 
alimony, there was other evidence which tended to 
show consent, by virtue of the plaintiff’s reliance upon 
the defendant’s employment out of the District of Co¬ 
lumbia in order to receive the alimony awarded to her 
and her continuous receipt of the monthly! alimony 
until shortly Indore tin* institution of the proceedings 
to recover the penalty of the bond. Cpon this materi¬ 
al fact the case is markedly analogous to the case at 
bar. Tlie obvious purpose of the court’s statement in 
looking into the question of consent is predicated upon 
tin* proposition of law that where the character of the 
surety’s obligation is changed by permitting fin* prin¬ 
cipal to go out of the jurisdiction, with the consent of 
the beneficial plaintiff and without the consent of the 
surety, the surety is discharged. The facts injthe ease 
at bar are not disputed and the record presents all the 
material matters which oceured below. There! is noth¬ 
ing in the record to show the appellee’s lack of consent 
to the appellant’s departure from the District of Co- 


i 

i 

i 
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lumhia. but. on tin* contrary, affirmatively <liscloscs the 
consent of appellee's counsel thereto. Not until ap¬ 
proximately nine months thereafter did the appellee 
tile a petition to have the bond partially forfeited 
(R.4). 

The answer of the appellant averred that the “order 
of October 111. 1D32. was entered without his consent 
or knowledge and without any notice to him on tin* 
part of anyone whatsoever that the writ ot ne exeat 
herein was to be modified by the afforesaid order" U. 
10). To the same effect is tin* answer of the principal 
(K. 12). To the same practical effect is the sworn pe¬ 
tition of the appellee herselt wherein she avers that 
her husband was not to depart Irom the District ol 
Columbia “permanently" by virtue of the writ of ne 
exeat (R. (>). It is suyy;estivo in this reyard to note* 
that nothing is state<! in either the bond or the W rit 
with reference to any ‘‘permanent" departure from 
tlie District of (’olumbia ami that the only place where 
sucli reference is made is in the consent order of Octo¬ 
ber 31, 11)32. permitting the principal to depart from 
the jurisdiction in the pursuit <>1 his business allairs 
out of the jurisdiction. 

In the Sfctntrl case, this court said, at pa,ye 100: 


* * The inference is fairly deducibh*. from all of 
the evidence in the case that plaint:!! and her 
counsel (without the knowledge or consent of ap¬ 
pellant. surety on the bond) were willing and con¬ 
tent that defendant should be and remain outside 
of tin* District of (’olumbia. iu order to earn mon¬ 
eys with which to pay alimony, so lony as he con¬ 
tinued tohnake tin* payments, and. but for the fact 
that, ultimately, the payments of alimony censed. 


If) 


I 


it is reasonable to assume that no objection ever 
would have been interposed concerning the ab¬ 
sence of defendant from this District/' I 


The motive behind the consent as stated bv the 
court is not material except insofar as it may deter¬ 
mine the existence of consent. In the *S7 vivart \case the 
fundamental question was the determination ojf the ex¬ 
istence of an ‘'implied consent” from other fhcts and 
ci rcumstances and it is therefore submitted, a Ifortiori, 
that the principles there applied are applicable with 
greater force to the case at bar wliere the existence of 

* i 

actual consent is conceded. In the Stewart case this 
court further said : I 


“There is no contradiction in the record of tin* 
testimony of tin* surety (appellant) thatjhe had 
no knowledge of any arrangement made concern¬ 
ing permission to the defendant to leave the Dis¬ 
trict of Columbia and that lie gave no such per¬ 
mission. Obviously the plaintiff, under such situ¬ 
ation, could not waive the condition of the bond 
for her own purposes and for such period ajs it re¬ 
sulted to her financial benefit, and, at the same 
time, be permitted to assert that the condition of 
the bond was and continued in full force and effect 
and enforceable as against tin* surety whenever, 
in lhe future, tin* payments of alimony should 


cease. 


COXCLUSIOX 


For the foregoing reasons and authorities cited in 
support thereof, it is respectfully submitted that the 
Trial Court committed error in ordering the forfeiture 




of tin* bond and in failing to hold that the* surety had 
l)(*(*n released l>v tin* consent ot the appellee, and m 
refusing to hold that no breach ot the conditions ol 
tin* bond ha« 1 been committed. 

It is. the redo re, resp(*cttally submitted that tin* de¬ 
cree of the trial court be reversed. 

Inspect fully submitted. 

Alvin L. Xkwwi vf.il 

David (i. Dkkss. 

Attorneys for AyyeUnnl. 
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Court of Appeals, ©(strict of Columbia 

JANUARY TERM, 1934 


No. 6097 


Milton S. Kronheim, Appellant, 

vs. 

Angela Roach Carman, Appellee . 


BRIEF FOR APPELLEE 


ADDITIONAL STATEMENT OF CASE 

j 

Appellant’s statement of the case on pages 1 apd 2 
of his Brief are satisfactory, but from page 3 on, it is 
inaccurate. 

The attorney of record for the appellee did not con¬ 
sent to the order of October 31, 1932. (R. 4) 

The order of June 12, 1933, vacating and setting 
aside the order of October 31, 1932, was based upon 
a motion to set aside said order on the following 
grounds: 

1. That neither plaintiff nor counsel for plaintiff 
consented to the isuance of said order. 

2. That said order does not contain the consent in 
writing or the signatures of either plaintiff or 
counsel for plaintiff. 

On May 25, 1933, the Supreme Court of the District 
of Columbia isued an order against Richard F. Qar- 

i 

; 

i 

i 

i 

i 
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man, Jr., the principal, requiring and directing him to 
appear before that court in person on the 2nd day of 
June, 1933, a certified copy of which order was duly 
served on the said 25th day of May, 1933, upon appel¬ 
lant, as surety on the ne exeat bond filed therein (R. 
6 , 10 ). 

On June 12, 1933, appellee filed her petition (R. 4, 
5, 6, 7) for rules against Carman, the principal, and 
Kronheim, the appellant surety. Upon that petition, 
the rule against Kronheim (R. 7, 8) issued on the 
same date. Notwithstanding the fact that appellant 
surety, on June 26, 1933, filed his answer (R. 9,10, 11) 
to appellee’s said rule and petition, appellant, on the 
same date, filed herein his petition of June 26, 1933 
(R.), praying for an order authorizing and di¬ 

recting him to produce before the supreme Court of 
the District of Columbia on a day certain the person 
of the defendant, Richard F. Carman, Jr . 

Upon consideration of appellant surety’s said peti¬ 
tion, the Supreme Court of the District of Columbia 
issued to appellant surety on the 26th day of June, 
1933, a Bail Piece and Order directing and requiring 
him to produce the person of Richard F. Carman, Jr., 
his principal, before the Supreme Court of the Dis¬ 
trict of Columbia on the 29th day of June, 1933. 

When the appellant surety failed to produce Car¬ 
man in accordance with the orders of May 25 and 
June 26,1933, the trial court ordered that the ne exeat 
bond be forfeited and that the appellant surety be re¬ 
quired to pay to the appellee the face amount thereof 
(R. 15). 

ARGUMENT 

I. The order of October 31, 1932, purporting to be a 
stipulation between the parties to this cause could 
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I 

I 


I 

i 

i 


not be binding upon appellee or her counsel with¬ 
out the written consent of appellee or her counsel 
endorsed thereon, or the signatures of either or 
both. 

It is immaterial to the final disposition of this 
appeal as to whether or not appellee or her coun¬ 
sel consented to the order of October 31, 1032, in 
view of the other points in the case. 

| 

i 

Counsel for the appellant apparently places most of 
his reliance upon the assumption that either appellee 
or her counsel consented to the entry of the order of 
October 31, 1932. Nothing could be a greater fallacy, 

i 

for neither appellee, nor counsel for appellee,! con¬ 
sented to the issuance of said order (R. 4). Further¬ 
more, the point raised is immaterial and has no bear¬ 
ing upon this appeal. j 

The practice in the Supreme Court of the District 
of Columbia is that an order must be based upon a 
written motion. That being so, counsel for the princi¬ 
pal, in accordance with the practice in that court,j nec¬ 
essarily should have first filed a written motion! giv¬ 
ing due and proper notice to counsel for appellee. 
Law Rule 32. This was not done. It is, therefor^, re¬ 
spectfully submitted that the order presented, ca^n at 
the most, only be considered as nothing more thjan a 
stipulation between counsel for appellee and the prin¬ 
cipal. Not bearing the written consent of appelleb, or 
counsel for appellee thereto, the purported stipulation 
is invalid and of no legal force or effect, nor h^s it 
ever been. 

Under date of June 12, 1933 (R. 8), the Supreme 
Court of the District of Columbia vacated and; set 
aside the order of October 31, 1932, pursuant to j the 


i 

I 
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filing of the motion referred to in the statement of 
facts. 

It will be noted that the alleged consent of plaintiff 
or her counsel is based upon the written notation of 
Mr. Justice Luhring, appearing in the margin of the 
order of October 31, 1932, reading as follows: 

“Jno. P. Jones, Atty. for pltf., consents accord¬ 
ing to Mr. Neudecker. L.” 

In the face of anv contention as to whether or not 
consent was given, Law Rule 18 of the Supreme Court 
of the District of Columbia is controlling. That Rule 
provides: 

18 

STIPULATIONS 

“All stipulations and agreements in a cause 
shall be invalid, unless the same be reduced to 
writing and signed by the parties thereto or their 
counsel.” 

“The law rules shall apply in equity, and the equity 
rules shall apply at law, unless inconsistent with the 
the rules prescribed.” Law rule of the Supreme Court 
of the District of Columbia. 

It is further pointed out that even though the stipu¬ 
lation might be considered to be a valid order, no con¬ 
sideration was given to appellee for the alleged agree¬ 
ment. In this connection, it was held in Olmstead v. 
Latimer , 158 N. Y. 313, 53 N. E. 5, that an agreement 
to give time, in order to have the effect of discharg¬ 
ing the surety, must be supported by a sufficient con¬ 
sideration. Applying this principal to the instant case, 
there having been no consideration moving to the ap- 
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i 
1 

i 
! 

i 

I 

pellee to permit the principal to leave the jurisdiction, 
the alleged stipulation embodied in the order of Oc¬ 
tober 31, 1932, cannot be construed as having released 
the surety from his liability, even though the sajid or¬ 
der might be considered to be valid. ; 

Whether or not appellee or her counsel consented 
to the order of October 31, 1932, is immaterial to the 
final disposition of this appeal, because after all, the 
real point at issue is whether or not a breach of the 
condition of the ne exeat bond was committed. | 

j 

We will now proceed to a discussion of that point. 

i 

! 

II. The failure and refusal of the principal and ap¬ 
pellant surety to abide by the orders issued 
against him by the Supreme Court of the District 
of Columbia were breaches of the conditions of 

i 

the ne exeat bond. 

i 

Ne exeat, originally, was a high prerogative writ, 
but it has now become an ordinary process of coprts 
of equity, and as much a writ of right as any other 
process used in the administration of justice. As is 
stated in Fletcher, Eq. PI. & Pr., Chap. 28, Sec. 483, 
p. 500: i 

“It is resorted to for the purpose of obtaining 
equitable bail, and its object and design is to hold 
a party amenable to justice, and to hold him per¬ 
sonally responsible for the performance of ordqrs 
or decrees of the Court by preventing him frpm 
withdrawing himself from its jurisdiction. The 
writ is proper only for the purpose of detaining 
the person of the defendant to respond to the de¬ 
cree of the court.” ! 

i 

i 

A writ of ne exeat is in the nature of equitable bail. 


I 

j 

i 


i 

i 

i 
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Gooding v. Reid etc., Co., 177 Fed. 684. 

Denton v. Denton, 1 Johns, Ch. 364, 441. 

Bronk v. State, 43 Fla. 461. 

Its object is to insure compliance by the defendant 

with an order or decree to be made or already ren- 

•/ 

dered. 

Yule v. Yule, 10 N. J. Eq. 138. 

Mitchell v. Bunch, 2 Paige 606, 22 AmD 669. 

Denton v. Denton, Supra. 

This court has recognized the doctrine in Murphy v. 
Paris, 57 App. D. C. 19, 55 W. L. R. 6, 16 F. (2d) 515. 

It is to be borne in mind then, that the fundamental 
purpose of a writ of ne exeat is to require a defendant 
to remain within a particular jurisdiction in order to 
more effectually insure compliance by him with the 
orders and decrees that might be rendered against 
him by the court issuing the writ of ne exeat. 

Mrs. Carman, apx>ellee here, filed suit for mainten¬ 
ance in the Supreme Court of the District of Columbia 
on October 24, 1932, against Richard F. Carman, Jr., 
her husband and the principal. The original Bill of 
Complaint prayed that a writ of ne exeat issue 
against the husband. The writ issued and the United 
States Marshal in and for the District of Columbia 
was commanded to take Carman into custody and ob¬ 
tain from him security that he would “not go or at- 
tempt to go beyond the jurisdiction of this court with¬ 
out leaye therefrom”. (R. 2). On October 26, 1932, 
Carman, haying been arrested, gaye a ne exeat bond 
in the penalty of One Thousand Dollars, which bond 
was jointly and severally executed by Carman, as prin¬ 
cipal, and by appellant, as surety. (R. 3). The condi¬ 
tion of the bond is as follows: 
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T 

I 

I 


! 

I 


“The condition of the forgeoing bond such 
that if the said Richard F. Carman, Jr., the prin¬ 
cipal in the foregoing bond shall not go, br at¬ 
tempt to go, beyond or without the District of Co¬ 
lumbia, or the jurisdiction of this court without 
leave therefrom, then this bond shall be I void; 
otherwise to remain in full force and effect.’’ 
(Italics ours) 

i 

i 

Upon the giving of the bond, the United States! Mar¬ 
shal released Carman from his custodv, but delivered 
him over into the custody of his surety, appellant Ihere. 
It thereupon became encumbent upon appellant surety, 
into whose custody Carman was given, to produce the 
person of Carman before the Supreme Court of the Dis¬ 
trict of Columbia, as and when he should be sp re¬ 
quired. 

The primary purpose of the application of plaintiff 
for the writ of ne exeat was to insure compliance by 
the defendant with the orders and decrees that might 
be issued by the Supreme Court of the District of Co¬ 
lumbia against him. The terms of the writ provided 
that Carman should give security that he would 1‘not 
go or attempt to go beyond the jurisdiction of j this 
court without leave therefrom”. (R. 2). 

The immediate purpose and function of the ne epeat 
bond was to release Carman from the custody of the 
United States Marshal. Such release could only be 
obtained by the giving of such a bond, as would in¬ 
sure his presence before the trial court as and when 
his presence might be required. This was the under¬ 
taking of appellant surety when he executed the bond 
and the person of Carman was released to him by the 
Marshal. j 

Appellant surety realized that he was the custodian 

i 

j 
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of Carman. He is a professional bondsman and is 
familiar with the fundamental rule that a surety is a 
jailor of the defendant's own chosing and that by rea¬ 
son thereof, the surety has control and dominion over 
his principal. 

Taylor v. Tainter , 16 Wall. 366, 21 L. Ed. 287. 

Redse v. U. S., 9 Wall. 13, 19 L. Ed. 541. 

Nichols v. Ingersal, 7 Johns. (N. Y.) 145. 

Accordingly, appellant surety, as a bail, had the 
power to arrest Carman, his principal, and take him 
into actual custody for the purpose of producing Car¬ 
man before the trial court and so obtain his discharge 
from liability under the bond. 

Taylor v. Tainter, supra . 

Harp v. Osgood, 2 Hill (N. Y.) 216. 

In both cases just cited, it is held that the rights of 
a bail to arrest and surrender the principal in his own 
discharge is the same in civil and criminal cases. 

It must be conceded therefore, it is respectfully sub¬ 
mitted, that the effect of the writ of ne exeat was to 
keep Carman amenable to the orders and decrees of 
the Supreme Court of the District of Columbia by re¬ 
quiring his presence in the District of Columbia as and 
when the same became necessarv. 

In accordance with the condition of the ne exeat 
bond (R. 3), the Supreme Court of the District of Co¬ 
lumbia, by its order of October 31, 1932, permitted the 
principal “to leave the District of Columbia from time 
to time, without notice, in the pursuit of his business 
affairs, provided, however, that he shall not perma¬ 
nently depart the District of Columbia until the fur¬ 
ther order of the court herein. 9 ’ And it is further sub¬ 
mitted that, by the very condition of the bond itself 


9 


j 

i 
i 

i 
i 

i 

i 
i 

i 

(of which condition appellant surety must be charged 
with actual knowledge), it was within the power of 
the trial court to grant Carman leave to depart from 
its jurisdiction whether his surety was notified or not, 
and aside from the fact as to whether or not appellee 
or counsel for appellee consented to the principal’s de¬ 
parture. 

The principal thereafter become in default under 
the orders of December 19, 1932, and January 5, 1933 
(R. 5, 12), and was adjudicated in contempt on tbe 5th 
day of May, 1933 (R. 5, ..). On the 25th day of; May, 
1933, the trial court issued an order against the prin¬ 
cipal requiring and directing him to appear before it 
in person on the 2nd day of June, 1933 (R. 6, 10). A 
certified copy of this order was duly served upon ap¬ 
pellant surety on the same day (R. 6, 10). It is clear 
that the Supreme Court of the District of Columbia 
recognized the ne exeat bond as being in full force and 
effect. 

It cannot be denied that the principal violated the 
terms of his bond, first, by his wilful failure and re¬ 
fusal to abide by the orders of December 19, 1932^ and 
January 5, 1933; and, secondly, by his failure and re¬ 
fusal to appear in person before the Supreme Court of 
the District of Columbia on the 2nd day of June, J933, 
as ordered. Appellant surety likewise violate4 the 
terms of the ne exeat bond by failing and refusing to 
produce the principal on the 2nd day of June, 1933. 

On this state of affairs, appellee filed her petition of 
June 12, 1933 (R. 4, 5, 6, 7), and the rule to $how 
cause of June 12,1933, was issued thereon on that jdate 
(R. 7, 8). On the same day, the order vacating and 
setting aside the order of October 31, 1932, was issued 
by the trial court. (R. 8, 9). ! 
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It is respectfully submitted that through the acts, 
not only of the principal, but likewise of the appellant 
surety, the terms and conditions of the ne exeat bond 
were violated and the forfeiture of the bond should be 
sustained by this court. 

III. The order of October 31,1932, had no effect on the 
ne exeat bond, nor did it release the surety from 
any liability thereon. 

The condition of the ne exeat bond was as follows: 

“The condition of the foregoing bond is such 
that if the said Richard F. Carman, Jr., the prin¬ 
cipal in the foregoing bond, shall not go, or at¬ 
tempt to go beyond or without the District of Co¬ 
lumbia or the jurisdiction of this court without 
leave therefrom, then this bond shall be void; 
otherwise to remain in full force and effect.” 
(Italics ours) 

In view of the condition of the ne exeat bond, it 
must necessarilv be assumed that the issuance of the 
order of October 31, 1932, was not only in accordance 
therewith, but within the power of the trial court. 
That order must be considered solely as an order, and 
not, in any wise, as a stipulation or agreement on the 
part of the appellee or counsel for appellee, and the 
principal or his counsel. In other words, it must be 
considered as a voluntary act of the trial court. 

The trial court had the power to permit the princi¬ 
pal to leave the District of Columbia because it re¬ 
served that power to itself in the writ of ne exeat, and 
the condition of the ne exeat bond follows the language 
of the writ . 

Bearing in mind that appellant surety executed the 
ne exeat bond, and by reason thereof, must be pre- 
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sumed to have read and known its condition before 
subscribing his name thereto as surety with his prin¬ 
cipal, the question then presents itself:—Does the or¬ 
der of October 31, 1932, modify the condition; of the 
bond so as to release appellant surety from further 
liability thereunder? 


It is respectfully submitted that it does noti either 
modify the bond or release the surety. 

In Kissere v. Plunket Jarrell Grocer Co., 103 Ark. 
473, 145 S. W. 567, 571, where a decree of foreclosure 
which postponed the sale of mortgaged land fo^ sixty 
days was held not to be such an extension of the obli¬ 
gation as to discharge a surety on notes secured by the 
mortgage, because it was an extension given by the 
court and not by the creditor, the court said: 


V 


“A suit was instituted by the plaintiff ujion all 
the unpaid notes mentioned in said mortgage, in¬ 
cluding the note herein sued upon for thei fore¬ 
closure of said mortgage. By the decree of fore¬ 
closure, it w T as provided that the bail of the mort¬ 
gaged land should be postponed for sixty days, 
and it is urged by defendant that this was in ef¬ 
fect an extension of the payment of the note sued 
upon without his consent, and he as surety was 
thereby discharged. But an extension by a Credi¬ 
tor of the debt of the principal which will work 
a discharge of the surety without his consent; must 
be made bv the agreement of such creditor. There 
must be a binding agreement made by the creditor 
for an extension for a definite time and support 
for sufficient consideration before there can be 
any discharge of the surety. Brandt, Guaranty 
& Suretyship, 376, The giving of time in said de¬ 
cree for the sale of the land was done by the 
Court, and not by the agreement of plaintiffs nor 
was it made upon any consideration.” In the; case 
of Bert on v. Anderson, 56 Ark. 470, 20 S. Wi 250, 


i 
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it was held that surety on a guardian’s bond was 
not released by the court’s extension of the time 
within which the guardian must account for the 
ward’s money. In that case it was held that the 
Court did not occupy the position of creditor, and 
that the action of the Court in extending the time 
of payment was not an agreement of the creditor 
which would work a discharge of the surety. The 
action of the Court in the decree made by it did 
not result in discharging the defendant from this 
note.” (Italics ours). 

Applying the principle laid down in the foregoing 
case to the case at bar, it is pointed out that the 
“modification” made by the court was not a modifica¬ 
tion assented to by the plaintiff. Furthermore, the 
Supreme Court of the District of Columbia, when it 
passed its order of May 25, 1933 (R. 6, 10), requiring 
and directing the principal to return to the District 
of Columbia on June 2nd, 1933, indicated that the ne 
exeat bond was still in full force and effect and that 
intended to retain control of the principal. A certi¬ 
fied copy of the order of May 25, 1933, was served 
upon the appellant surety on the day of its issuance, 
but the surety failed and refused to produce the prin¬ 
cipal. Accordingly, the Rules of June 12 were issued 
against the principal and surety. 

We have exhaustively searched the authorities most 
carefully for a case in point, and finally found Duns- 
moor v. Banker's Surety Company and another , 206 
Mass. 23, 91 N. E. 907. 

In that case a defendant in a suit in equity, having 
been arrested on a writ of ne exeat , was permitted by 
order of the Court to be absent from the Common¬ 
wealth to a certain date upon his giving a bond with 
a surety approved by the Court. The bond contained 
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the provision that it should be void if the defendant 
‘‘ shall appear in person before said court at all times 
after the expiration of his said period of leave of 
absence, when commanded by said Court and shall pay 
to the plaintiff * * # all sums of money that may be 
established in said bill to be due him from ‘the de¬ 
fendant’ within thirty days of the entry of the decree 
therefor, and shall obey all orders and decrees of said 
Court and shall abide the final decree for judgment 
• * V’ Without notice to or knowledge by the surety, 
two successive orders of Court were made, extending 
the time during which the defendant might remain ab¬ 
sent from the Commonwealth. Thereafter the | defen- 
dant defaulted and the surety objected to satisfying 
the bond, contending that its liability ceased upon the 
extensions of leave of absence without its knowledge 
or assent . It was HELD, without deciding whether 
the surety could have surrendered the defendant at 
any time and thereby have been discharged from lia¬ 
bility, that the orders of the Court as to the extensions 
of time during which the defendant might remain ab¬ 
sent did not affect the rights of the surety, and that 
the failure of the principal to appear at the termina¬ 
tion of the last extension of time was a breach of the 
bond. 

It will be noted that the facts in the Dunsmoor case 
are on all fours with the facts in this case. As in the 
Dunsmoor case, appellant surety, defends on the 
ground 


“That said order of October 31, 1932, was en¬ 
tered without his consent or knowledge, and with¬ 
out any notice to him on the part of anyone What¬ 
soever that the writ of ne exeat herein was jto be 
modified by the aforesaid order of October 31, 
1932.” (R. 10) 


i 


i 


i 

i 

I. 
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The Court, speaking through Knowlton, C. J., said, 
at pages 26, 27, and 28: 

“We have no statutory provisions in this Com¬ 
monwealth in regard to writs of ne exeat, and 
they are governed by the rules of the common law 
and of general equity jurisprudence. The object 
of such a writ is to secure to the plaintiff the pres¬ 
ence of the defendant at the termination of the 
suit, either by his detention or by his giving equi¬ 
table bail. Our elaborate statutory provisions in 
regard to bail in actions at law are not applicable 
in terms to equitable bail under writs of ne exeat . 
R. L. c. 169. But bail of the latter kind is closely 
analogous to (p. 27) bail in actions at law, and 
there is no reason why it should not be governed 
in general by the same rules. It has been held 
that the sureties upon such a bail bond, like sure¬ 
ties upon a bail bond at common law, may sur¬ 
render their principal and be discharged from lia¬ 
bility. See 2 Dan. Ch. PI. & Pr. (5th ed.) 1713, 
n. 5; Johnson v. Clendenin, 5 Gill & J. (Md.) 463; 
Commissioner in Equity v. Phillips, 2 Hill (S. C.) 
631. Whether the surety upon this bond could at 
any time have surrendered the principal, and 
thereby have been discharged from liability, as 
the defendant contends, we do not find it neces- 
sarv to decide. 

• *••••••• 

“If it were in the power of the court to do any¬ 
thing that could deprive the obligee of his right 
to enforce this bond against the surety, which we 
do not intimate, we think it plain that the orders 
of the court had no such effect. * * * The contract 
plainly implied that the litigation might continue 
for a considerable time, and that the court might 
command him to appear only when the exigencies 
of the case or the rights of the plaintiff made his 
presence necessary or proper. The surety could 
not complain that the court did not see fit to com- 
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mand his presence immediately after the expira¬ 
tion of the three months and fifteen days,j or for 
ten months afterwards. The probability that the 
court 'would not command his presence ht once 
after the expiration of the time first stated was 
involved in the terms of the writing, and \should 
have been considered by the surety. The exten¬ 
sions of time did not affect the rights of the surety . 
They were merely assurances to Richards by the 
court that his presence would not be (p. 281) com¬ 
manded until the expiration of the stated times. 
They related only to the commands referred to 'in 
the bond. They did not purport to give \him a 
right to stay away from the Commonwealth as 
against any person who had a right to hai?e him 
present. j 

If we assume, as the defendant contends, that 
the surety had a right to take him under thi bond 
and surrender him to the sheriff or the jailer and 
be relieved from liability, the assurance of the 
court that he would not be commanded to alppear 
there until the expiration of a stated time, was 
not and did not purport to be a decree thht af¬ 
fected the rights of the surety growing out of the 
relations of the principal and surety under this 
peculiar contract. If the surety had a right to 
surrender the principal, it had it without Refer¬ 
ence to the time when the judge might chobse to 
command the principal’s presence in court. If, on 
the other hand, the surety did not have this i right 
of surrender, its legal status in reference to the 
principal "was not affected. It could do ndthing 
but wait for the termination of the suit with en¬ 
tire uncertainty as to the times when the court 
might think it necessary or proper to command 
the presence of the principal . The fact that the 
court saw fit to inform the principal that he would 
not be commanded to appear for a certain time , 
did not change the legal relations of the surety to 
the plaintiff, or create conditions different from 
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those which the contract impliedly permitted when 
the defendant signed it. (Italics ours) 

Decree affirmed.” 

It is respectfully submitted that the foregoing case 
is analogous to the one before the Court and is con¬ 
trolling. 

IV. The surety is estopped from denying his liability 
under the ne exeat bond. 

Appellant surety defends on the ground that the 

order of October 31, 1932, was entered without his 

consent or knowledge and without any notice to him 

on the part of any one whatsoever; that the writ of 

of ne exeat herein was “modified” bv the aforesaid 

* 

order of October 31, 1932; and he denies “any knowl¬ 
edge of the extension of said order until after the 
same was entered and the defendant Carman had left 
the jurisdiction of this Court in pursuance of his busi¬ 
ness affairs.” (R. 10) 

In paragraph 12 (R. 10) of his answer, appellant 
surety avers, upon information and belief: 

“That he was not and is not, obligated or bound 
to produce before this court the said Richard F. 
Carman, Jr., for that the said writ of ne exeat is¬ 
sued in this cause on which respondent appeared 
as surety for the said defendant, was nullified by 
the order of October 31, 1932, signed without no¬ 
tice to this respondent, permitting the defendant 
to leave the District of Columbia/’ 

The surety further denies that his failure to produce 
the defendant constitutes and is a violation of the 
terms and conditions of the ne exeat bond given in this 
cause. 
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Nevertheless, during the five days between the giv¬ 
ing of the ne exeat bond and the issuance of thp order 
of October 31, 1932, Richard F. Carman, Jr., tile prin¬ 
cipal, daily journeyed outside of the District of Co¬ 
lumbia to the Laurel Race Track, at Laurel, in the 
State of Maryland, “in the pursuit of his business 
affairs.’’ His departure from the District of Colum¬ 
bia in the pursuit of his business affairs during these 
five days was known by appellant surety. This court 
will take judicial notice of the fact that bondsmen, 
particularly when acting as sureties upon a ne exeat 
bond, accurately ascertain the residence, employment 
and movements of their principals. 1 

Notwithstanding the allegations embodied in Jiis an¬ 
swer which have just been quoted, and notwithstand¬ 
ing that he denies that his failure to produce the de¬ 
fendant constitutes and is a violation of the terms and 
conditions of the ne exeat bond, neverthless appellant 
surety, on the 26th day of June, 1933, filed in the Su¬ 
preme Court of the District of Columbia, his sworn 
petition requesting that this court issue an order au¬ 
thorizing and directing him to produce before this 
court on a day certain the person of the defendant. 
In his sworn petition, (R.) he stated: 

I 

i 

“1. That he is the surety on the ne exeat bond filed 
herein. 

2. That this court issued an order permitting the 
defendant to leave the District of Colombia 
temporarily on October 31, 1932. 

3. That thereafter the defendant was adjudicated 
in contempt on May 5, 1933, and pursuant 
thereto on May 25,1933, this court ordered and 
directed the defendant to return on June 2, 
1933; that a certified copy of said order re¬ 
quiring him to return was duly served upon 
your petitioner . 


i 
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4. Your petitioner has endeavored to obtain the 
return of the person of the defendant to the 
District of Columbia in accordance with the 
provisions of said order of May 25, 1933, but 
he has yet been unable to so do. 

5. That your petitioner is ready and willing to 
produce the person of the defendant before 
this court on a day certain, if an order author¬ 
izing him so to do will issue to him. (Italics 
ours) 

Upon consideration of the said petition just quoted, 
filed by the appellant surety, the trial court, on June 
2d, 1933, issued a Bail Piece and Order (R. . ), au¬ 
thorizing appellant surety to arrest the principal 
wherever Carman might be found, and requiring and 
directing him to produce the person of the principal 
before that court on June 29, 1933. 

But appellant surety did not produce his principal 
on June 29, 1933, (nor has he since produced him), 
and, on July 14, 1933, the trial court issued its order 
forfeiting the ne exeat bond. 

Can the appellant surety at this late date, to the det¬ 
riment and injury of the appellee, now avail himself 
of the technical defense attempted to be interposed by 
him, when he failed and refused to produce the prin¬ 
cipal after he had assured the Supreme Court of the 
District of Columbia that he would do so. Certainly, 
this appellant can have no standing before this court 
when his principal stands in contempt before the trial 
court, and he, himself, failed to produce his principal. 

Furthermore, the trial court, subsequent to the issu¬ 
ance of the order of October 31,1932, has given a great 
deal of its time and attention to motions and petitions 
praying and seeking relief against the principal and 
appellant surety, and has signed orders for such relief, 
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upon the contemplation and understanding that the 
ne exeat bond was still in full force and effect. Yet, 
appellant surety now collaterally attacks the bond, 

when the same facts have been known to him for 

! 

months. j 

i 

In addition, appellee has incurred expense of coun¬ 
sel and the necessary expenses of the pending suit, all 
upon the reasonable reliance that the ne exeat bond was 
valid and in full force and effect ; that appellant surety 
recognized his duty and liability; and that she would 
have performance of the duty or recourse upon the 
bond. 

It is, therefore, respectfully submitted that frppel- 
lant surety, by his actions and the inconsistent posi¬ 
tions taken by him, is now estopped from denying his 
liability on his bond, particularly after appellee has 
materially changed her position to her great detriment 
in reasonable reliance upon the appellant surety’s rep¬ 
resentations. 

j 

V. Discussion of appellant’s brief and cases irelied 
upon. 

i 

When appellant surety executed the bond, he knew 
that Carman was a trainer of race horses; that his 
principal’s business was that of an itinerant; and that 
when one race meet closed, his principal, of necessity, 
would have to take his horses to another race trabk to 
run. Appellant surety further knew that when the 
Maryland Racing Season was over, his principal ^yould 
have to race his horses elsewhere, and he also Jmew 

i 

that Carman could not race his horses in the District 

! 

of Columbia. 

There was no change of circumstances tending to 


i 

i 

i 

i 
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affect the obligation assumed by the surety. He exe¬ 
cuted the bond, with full knowledge of its terms, and 
he knew that the trial court had the power to permit 
the principal to leave the jurisdiction. Hence, there 
was not such a change of circumstances as w^ould re¬ 
lieve appellant surety of his obligation, even though 
the order of October 31, 1932, was issued “without the 
suretv’s consent or knowledge”. Furthermore, the 
surety came into the Supreme Court of the District of 
Columbia on June 26, 1933, and by his petition prayed 
that a Bail Piece be issued to him, thereby acknowledg¬ 
ing his duty as surety, after he did have notice and 
knowledge of the said order of October 31, 1932. 

The interpretation of the condition of the ne exeat 
bond given by counsel for appellant surety is inaccu¬ 
rate. 

It is conceded that the writ of ne exeat required the 
principal to remain within the jurisdiction of the trial 
court. But there teas an express exception . The prin¬ 
cipal could depart from the jurisdiction provided he 
first obtained leave from the trial court. This is ex¬ 
pressly set forth in the ne exeat bond and in the writ. 

We cannot concede that the surety did not under¬ 
take, by his bond, to obtain the principal from with¬ 
out the District of Columbia, for the reason that Car¬ 
man, being in the eustodv of his suretv, could have ob- 
tained permission from appellant surety to leave the 
District of Columbia. In that case it certainly would 
have been encumbent upon appellant surety, as it is 
now, to produce Carman before the trial court when 
that Court required Carman’s presence. When all is 
said and done, Carman left with the leave of the trial 
court, as was contemplated he might do by both the 
writ and the bond. In other words, the condition of 
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the bond succinctly stated that Mr. Kronheim under¬ 
took to have Carman present before the trial court 
when it ordered his presence. Even if it be admitted 
that Carman lawfully left the jurisdiction by virtue of 
the order of October 31, 1932 (appellant’s Brief 7, 8), 
and that there was no breach of the bond at the time 
he left, nevertheless, it must be conceded by appellant 
surety that there was a violation of the bond ! when 
this court ordered the principal to return on June 2, 
1933, and he did not. As a matter of fact, appellant 
surety admitted the breach and his liability, when he 
applied for the Bail Piece to bring Carman back}. 

The ne exeat bond “plainly implied that the litiga¬ 
tion might continue for a considerable time, and that 
the court might command him to appear only when 
the exigencies of the case of the rights of the plaintiff 
made his presence necessary or proper”. Dunsmoor 
v. Banker’s Surety Company and another, supra .! 

This was the burden assumed by the surety. I Ac¬ 
cordingly, it is respectfully submitted that the appel¬ 
lee had the right to have the principal return to this 
jurisdiction when he refused to abide by the ofders 
issued in behalf of appellee by the trial court, j 

Counsel for appellant cites the Dunsmoor case} and 
says that the bond or decree should have expressly 
provided that the surety would be liable in the dvent 
that the principal failed to return from without} the 
jurisdiction. We submit that both the bond and the 
decree in this case did so provide. 

Counsel for appellant surety overlooks the fact that 
the primary purpose for the issuance of the writ of 
ne exeat requiring the presence of the principal ini the 
District of Columbia was to more effectually injure 
compliance by the principal with the orders and de- 
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crees that might be issued against him by the trial 
court. 

The onlv difference between the Massachusetts case 
and the present case is that the Massachusetts court 
permitted the defendant to leave for a specified period 
of time, while in the instant case, under the condition 
of the bond and the order of October 31,1932, the prin¬ 
cipal was permitted to leave the jurisdiction for an in¬ 
definite period of time. When the principal was or¬ 
dered to return on June 2, 1933, the date for his return 
was made specific. In view of this, it is respectfully 
submitted that the Dunsmoor case is analogous, in 
every respect, to the instant case. 

Miller v. Stewart, 9 Wheat. 680, 6 L. ed. 189, is not 
in point. 

Johnson v. Clendenin, 5 Gill & J. 483, is not in point. 

Carman did not escape from the Washington Asylum 
and Jail. 

Griswold v. Hazard, 141 U. S. 260, 281, 35 L. ed. 678, 
687, is not in point. Carman did not apply to the court 
for a discharge of the writ. He merely applied for and 
obtained “leave of court” to depart the District of Co¬ 
lumbia. This application was made in accordance with 
the terms of the writ and the bond. The quotation 
from the Griswold case relates to the discharge of a 
writ— not a bond. 

The statement from Dean v. Smith is not objection¬ 
able, but' we believe that we have fully covered the 
purpose of a writ of ne exeat in our main Brief. 

Counsel then proceeds to cite and quote Magee v. 
Manhattan Life Ins. Co., 92 U. S. 93. This is general 
discussion, and may be true, when the change made in 
the condition of the surety’s contract is not within the 
contemplation of the surety, and also, in cases where 
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the plaintiff or creditor consents to the change in the 
surety’s contract. In the instant case, there; was no 
consent on the part of the plaintiff to the drder of 
October 31, 1932. Neither was the ‘‘change” inade by 
the court not within the contemplation of the surety. 

Clark v. Niblo, 6 Wend. (N. Y.) 236, is not in point. 
In that case, there was an agreement between the 
parties to the cause, and the New York court was not 
a party . j 

Reference is then made to Stewart v. U. S .j ex rel. 
Smith, 51 App. D. C. 163, 50 W. L. R. 85, and atten¬ 
tion is called to the statement of counsel for Mr. Kron- 
heim, that “it was taken for granted that had tjie court 
granted leave to the principal defendant to le^ve the 
jurisdiction, the surety would have been released.” 
We submit that this is not true, and that the facts 
might be more accurately stated as follows! Mrs. 
Smith brought suit against her husband and a writ 
of ne exeat was issued against him. A bond was 
given. Mrs. Smith was desirous that her husband go 
to New York and take up his position to insure pay¬ 
ment to her of alimony. Her counsel and counsel for 
the defendant finally agreed, orally, that the defendant 
might go to New York to work. It is interesting to 
note that no order was issued by the Court permitting 
the defendant Smith to leave the jurisdiction, j 
These litigants again went to the Court of Appeals 
in 1924, (U. S. ex rel. Smith v. Stewart, 55 App. D. C. 
134, 53 W. L. R. 22). At page 23 in the Washington 
Law Reporter, the following statement is found!: 

I 

“The defendant, William W. Stewart, filed a 
plea to the declaration, alleging that aftier the 
execution of the bond, the said plaintiff agreed 
with her husband, that he should leave tide Dis¬ 
trict of Columbia and go to the State of Neyr York 
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without leave of court, notwithstanding the terms 
and conditions of the ne exeat bond aforesaid; 
* * V’ (Italics ours) 

The fact that no order was issued by the Supreme 
Court of the District of Columbia in the Stewart case, 
constitutes the distinguishing feature between that 
case and the instant case. 

CONCLUSION 

The whole matter can be very briefly summed up. 

1. Carman was arrested on a writ of ne exeat, and, 
with appellant surety, gave a ne exeat bond to obtain 
his release from the custody of the United States Mar¬ 
shal. 

2. Both the writ and the bond provided that Car¬ 
man should “not go, or attempt to go beyond the juris¬ 
diction of this (Supreme Court of the District of Co¬ 
lumbia) court without leave therefrom”. 

3. Appellant surety must be charged with knowl¬ 
edge of the condition of the bond. 

4. The trial court, acting within its power, upon 
application of counsel for the principal, granted leave 
to Carman to depart from the District of Columbia in 
the pursuit of his business affairs. 

5. Neither appellee nor her counsel consented to 
the issuance of the order of October 31, 1932, as a mat¬ 
ter of law. 

6. The order had no effect on the ne exeat bond 

and it did not release appellant surety from any lia- 

bilitv thereon. 

•» 

7. The failure and refusal of Carman to return to 
the District of Columbia on June 2, 1933, in accord¬ 
ance with the order of May 25, 1933, was a breach of 
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the condition of the bond. So, the failure of appellant 
surety to produce his principal within the District of 
Columbia, pursuant to the order of May 25, 1933, was 
likewise a breach of the condition of the bond^ 

8. Appellant surety, after applying to t|he trial 
court for a Bail Piece and offering to produce his prin¬ 
cipal within the District of Columbia, failed 4o to do, 
and by virtue of his conduct, he is thereby ^stopped 
from denying liability on the bond. j 

In view of the foregoing, it is respectfully submitted 
that the ne exeat bond was in full force and effect on 
the 14th day of July, 1933, and that the trial court 
properly ordered the bond forfeited. I 

It is further respectfully submitted that, in all due 
consideration to the rights of Mrs. Carman ^nd her 
infant children, and to justice and equity, thijs court 
should uphold the Supreme Court of the District of 
Columbia and affirm its order forfeiting the bond of 
apellant surety, who has gone to such ends to test the 

i 

legality of the ne exeat bond given by him. I 
It is, therefore, respectfully submitted, that the or¬ 
der of the Supreme Court of the District of Columbia 


of July 14, 1933, forfeiting the ne exeat bond, 
be affirmed. 

Respectfully submitted, 


should 


John Paul Jones, 
Attorney for Appellee . 




